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Modern correspondence, whether electronic or in hard copy, nowadays usually contains a statement at 
the bottom, referred to as a disclaimer, with which the sender tries to impose certain conditions on the 
recipient. Disclaimers often begin with wording such as "This e-mail is confidential" or "This e-mail is 
intended for use by the addressee only”, usually followed by an instruction, e.g. “If you are not the 
intended addressee, you should notify us immediately and delete this e-mail without copying, 
forwarding, …", and/or even "The sender does not accept any liability for the delivery or the contents 
of this message”. This raises the following question: under what circumstances is the recipient bound 
by this type of disclaimer and, even if he is not bound, what other legal effects does the disclaimer 
have? 
 
As a general rule, this type of disclaimer constitutes a unilateral act that does not bind the recipient, 
unless he agrees to be bound by it. It goes without saying that the recipient will be bound if he sends a 
reply confirming that he will keep the contents of the correspondence in question confidential. In most 
instances, however, the recipient will not send a reply specifically with regard to the disclaimer, or 
even not send any reply at all. In cases such as these, he may nonetheless sometimes be considered to 
be bound by the disclaimer if it is possible to deduce a willingness to be bound from his conduct. 
However, this may prove difficult. For instance, if someone receives correspondence intended for 
another person and simply returns it to the sender without sending a reply, this may be construed as an 
indication of his willingness to be bound by the disclaimer. On the other hand, he may have acted 
merely out of courtesy.   
 
Whether the recipient will be bound also depends on the contents of the disclaimer. Statements such as 
“If you are not the intended addressee of this message, you are not entitled to read it” at the bottom of 
correspondence are not likely to have any value since, in most cases, the recipient will only see the 
disclaimer after he has already committed the forbidden act (i.e. reading that part of the 
correspondence which he was not supposed to read). 
 
Even if they do not always have the effect of binding recipients, disclaimers may still serve as a 
warning and create awareness. This might be of relevance in determining the level of care that 
recipients can be expected to exercise. If the recipient does not act with sufficient care, he may be 
committing a tort against the sender. The fact that almost all correspondence nowadays contain a 
disclaimer of some kind may attest to the acceptance of a general duty of care on the part of the 
recipient, although it could also be argued that the frequency of their use and the variety of forms they 
take has created a situation in which nobody actually reads disclaimers any longer.  
 
Thus, the sender should not, as a general rule, expect to bind the recipient by including a disclaimer at 
the end of his correspondence. Disclaimers may, however, serve as a warning and create awareness; 
this in itself could justify their use and should be taken into account by the recipient when dealing with 
incoming correspondence. A suggested rule of thumb for the recipient is that he should treat 
correspondence received from others in the same way as he would expect others – whether or not the 
intended recipients – to treat correspondence received from him. 
